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U.S. Customs Service 


Treasury Decisions 


(T.D. 94-98) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR NOVEMBER 1994 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holidays: Friday, November 11, 1994, and Thursday, November 24, 
1994. 


Greece drachma: 


November 1, 1994 $0.004332 
November 2, 1994 .004310 
November 3, 1994 .004254 
November 4, 1994 .004261 
November 7, 1994 .004283 
November 8, 1994 .004302 
November 9, 1994 .004241 
November 10, .004228 
November 14, .004211 
November 15, .004201 
November 16, .004185 
November 17, .004197 
November 18, .004171 
November 21, .004164 
November 22, .004173 
November 23, i$ .004181 
November 25, .004156 
November 28, .004145 
November 29, .004140 
November 30, .004135 


South Korea won: 


November 1, 1994 $0.001250 
November 2, 1994 .001250 
November 3, 1994 .001249 
November 4, 1994 .001249 
November 7, 1994 .001250 
November 8, 1994 .001250 
November 9, 1994 .001249 
November 10, 1994 .001250 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 51, DECEMBER 21, 1994 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1994 (continued): 


South Korea won (continued): 


November 14, 1994 $0.001250 
November 15, 1994 .001250 
November 16, 1994 .001250 
November 17, 1994 .001251 
November 18, 1994 .001251 
November 21, 1994 .001251 
November 22, 1994 .001252 
November 23, 1994 .001252 
November 25, 1994 .001253 
November 28, 1994 .001253 
November 29, 1994 .001254 
November 30, 1994 .001254 


Taiwan N.T. dollar: 
November 1, 1994 $0.038432 
November 2, 1994 .038417 
November 3, 1994 .038402 
November 4, 1994 .038388 
November 7, 1994 .038373 
November 8, 1994 .038358 
November 9, 1994 .038358 
November 10, 1994 .038300 
November 14, 1994 .038168 
November 15, 1994 .038153 
November 16, 1994 .038037 
November 17, 1994 .038124 
November 18, 1994 .038008 
November 21, 1994 .037893 
November 22, 1994 .042790 
November 23, 1994 .038052 
November 25, 1994 .038139 
November 28, 1994 .038037 
November 29, 1994 .038095 
November 30, 1994 .038066 


Dated: December 1, 1994. 
GERALDYNE WECHSLER, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 94-99) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR NOVEMBER 1994 


There were no variances from the quarterly rates for November 1994. 
Dated: December 1, 1994. 


GERALDYNE WECHSLER, 
Acting Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 6, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF DIPHENYL SULFONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying New York Ruling Letter (NYRL) 838474, 
dated March 30, 1989, to reflect the proper classification of Diphenyl 
Sulfone, one of the chemicals covered by the ruling. Notice of the pro- 
posed modification was published October 26, 1994, in the Customs 
BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
of withdrawn from warehouse for consumption on or after February 21, 
1995. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 26, 1994, Customs published in the CUSTOMS BULLETIN, in 
Volume 28, Number 438, a notice of a proposal to modify NYRL 838474, 
dated March 30, 1989, to reflect the proper classification of Diphenyl 
Sulfone, one of the chemicals covered by the ruling. In NYRL 838474, 
Dipheny] Sulfone, one of the chemicals covered by the ruling was classi- 
fied as an aromatic pesticide under the provision for other organo- 
sulfur compounds, aromatic pesticides, subheading 2930.90.1000, Har- 
monized Tariff Schedule of the United States (HTSUS), with duty at the 
general rate of 12.5 percent ad valorem. Interested parties were given 
30 days to submit comments. No comments were received. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NYRL 838474, to reflect the proper classification 
of Diphenyl Sulfone, one of the chemicals covered by the ruling. 
Attached is a copy of Customs Headquarters Ruling Letter which modi- 
fies NYRL 838474 and holds that the proper classification of Diphenyl 
Sulfone is in subheading 2930.90.2800, HTSUS, under the provision for 
organo-sulfur compounds: * * * Other * * * Aromatic * * * Other * * * 
Other, with duty at the general rate of 6.7 percent ad valorem. 

Publication of rulings or decisions pursuant to section 625, does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 5, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, December 5, 1994. 


CLA-2 CO:R:C:F 956977 K 
Category: Classification 
Tariff No. 2930.90.2800 
Mk. SEAN E. CONDREN 
PROCHIMIE INTERNATIONAL INC. 
488 Madison Avenue 
New York, NY 10022 


Re: Tariff Classification of Diphenyl Sulfone; Modification of New York Ruling Letter 
(NYRL) 838474. 


DEAR SIR: 

In response to your letter dated March 15, 1989, the Customs Service issued NYRL 
838474, dated March 30 1989, which held that one of the chemicals that was subject to the 
ruling, Dipheny] Sulfone, was classified under the provision for other organo-sulfur com- 
pounds, aromatic pesticides, subheading 2930.90.1000, Tariff Schedule of the United 
States (HTSUS), with duty at the general rate of 12.5 percent ad valorem. This letter is to 
inform you that NYRL 838474 no longer reflects the views of the Customs Service concern- 
ing the classification of Diphenyl Sulfone, and is modified in accordance with section 
177.9(d) of the Customs Regulations (19 CFR 177.9(d)). Pursuant to section 625, Tariff Act 
of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), (hereinafter, section 625), notice of the proposed modification of 
NYRL 838474 was published on October 26, 1994, in the CUSTOMS BULLETIN, in Volume 28, 
Number 43. The following represents our position. 


Facts: 


In NYRL 838474, dated March 30, 1989, one of the chemicals that was the subject of the 
ruling, Dipheny! Sulfone was classified under the provision for other organo-sulfur com- 
pounds, aromatic pesticides, subheading 2930.90.1000, HTSUS, with duty at the general 
rate of 12.5 percent ad valorem. 

It has now come to our attention in a letter dated April 26, 1994, from the United States 
Environmental Protection Agency that “there are no registered pesticide products in the 
U.S. that contain Dipheny] Sulfone as an active ingredient.” It has also come to our atten- 
tion that a domestic manufacturer of Diphenyl Sulfone states that no other use has been 
found for Dipheny] Sulfone outside the plastics industry. 


Issue: 


The issue is whether Dipheny] Sulfone is classifiable as an other aromatic pesticide in 
subheading 2930.90.1000, HTSUS. 


Law and Analysis: 


Dipheny] Sulfone is an organo-sulfur compound classifiable in heading 2930, HTSUS. 
However, based on the above information, we conclude that Dipheny] Sulfone is not used as 
a pesticide or used as an ingredient in the manufacture of a pesticide. Therefore, Diphenyl 
Sulfone is not classified as an other aromatic pesticide in subheading 2930.90.1000, 
HTSUS. Accordingly, the correct classification is in subheading 2930.90.2800, HTSUS. 


Holding: 

Dipheny] Sulfone is classifiable in subheading 2930.90.2800, HTSUS, under the provi- 
sion for organo-sulfur compounds: * * * Other * * * Aromatic: * * * Other * * * Other, with 
duty at the general rate of 6.7 percent ad valorem. 

NYRL 838474, dated March 30, 1989, covering the classification of Dipheny] Sulfone is 
modified to reflect the proper classification of this specific merchandise. In accordance 
with section 625, this ruling will become effective 60 days from the date of its publication in 
the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625, does 
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not constitute a change of practice or position in accordance with section 177.10(c)(1) ofthe 
Customs Regulations (19 CFR 177.10(c)(1)). 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
THE NAFTA ELIGIBILITY OF SOLUTION ADMINISTRATION 
SETS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification of a North American Free Trade 
Agreement (NAFTA) eligibility ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the NAFTA Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs is modifying a 
ruling letter pertaining to the NAFTA eligibility of solution adminis- 
tration sets. Notice of the proposed modification was published on 
October 26, 1994, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 21, 1995. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Met- 
als and Machinery Classification Branch, Office of Regulations and 
Rulings (202) 482-7063 or 7030. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On October 26, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 43, proposing to modify New York (NY) 
895684 dated April 15, 1994, in which the Area Director of Customs, 
New York Seaport, held that the “Accuset” and “Gemini” solution 
administration sets were not eligible for preferential tariff treatment 
under the NAFTA pursuant to General Note 12(b)(iv)(B), Harmonized 
Tariff Schedule of the United States (HTSUS). In essence, NY 895684 
stated that the foreign components (non-originating NAFTA compo- 
nents), other than the cassette, were classified as parts under subhead- 
ing 9018.90.80, HTSUS. Therefore, the non-originating components, 
other than the cassette, did not undergo the change in tariff classifica- 
tion required by General Note 12(t)/90.46, HTSUS. 

Based on the above classification, NY 895684 stated that the “Accu- 
set” and “Gemini” solution administration sets did not meet the “origi- 
nating good” rules of origin requirement in General Note 12(b)(iv)(B), 
HTSUS, because “[t]he Gemini set and the parts are provided for in a 
basket provision that does not specifically describe the goods them- 
selves and the parts,” and the “Accuset” * * * and some of the non-origi- 
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nating materials are classified in two different subheadings of the same 
heading. “In disqualifying the “Accuset” and “Gemini” solution admin- 
istration sets from NAFTA preferential tariff treatment, NY 895684 
held, in essence, that General Note 12(b)(iv)(B), HTSUS, is applied at 
the 10 digit level. Customs Headquarters is of the opinion that this 
determination is incorrect. General Note 12(b)(iv)(B), HTSUS, con- 
cerning “parts,” is applied at the six-digit level pursuant to Section 
2(3)(c) of the NAFTA Rules of Origin Regulations, Appendix to Part 
181, Customs Regulations (19 CFR Appendix to Part 181). 

One comment was received in response to this notice that agreed with 
the rational and basis for modifying NY 895684. However, the comment 
suggested some editorial changes, some of which have been made. Pur- 
suant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the 
NAFTA Implementation Act (Pub. L. 103-182, 107 Stat. 2057) (herein- 
after section 625), this notice advises interested parties that Customs is 
modifying NY 895684 to reflect the above-described interpretation 
Headquarters Ruling Letter (HRL) 956751 modifying NY 895684 is set 
forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 6, 1994, 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 6, 1994. 
CLA-2 CO:R:C:M 956751 KCC 
Category: Classification 
Tariff No. 9018.90.75 and 9018.90.80 
Scott E. RoSENOw, Esq. 
STEIN SHOSTAK SHOSTAK & O’HARA 
1620 L Street, N.W. 
Suite 807 
Washington, DC 20036-5605 


Re: NY 895684 modified; Solution Administration Sets; “Accuset”; “Gemini”; NAFTA; 
Article 509; originating good; General Note 12(b)(ii), 12(b)(iv)(B) and 12(p); changein 
tariff classification; non-originating materials; General Note 12(t)/90.46; Section 
2(1), 2(3)(c), and 4(4)(b), NAFTA Rules of Origin Regulations; parts; subheading; 
production. 

DEAR MR. ROSENOW: 


This is in regards to your letter dated July 19,1994, on behalf of Cal Pacifico and Imed 
Corporation, requesting reconsideration of New York (NY) 895684 dated April 15,1994, in 
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which the Area Director of Customs, New York Seaport, held that the “Accuset” and “Gem- 
ini” solution administration sets were not eligible for preferential tariff treatment under 
the North American Free Trade Agreement (NAFTA). Pursuant to section 625(c)(1), Tar- 
iff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the NAFTA Implementation Act (Pub. L. 103-182, 107 Stat. 2057) 
(hereinafter section 625), notice of the proposed modification of NY 895684 was published 
on October 26,1994, in the CUSTOMS BULLETIN, Volume 28, Number 43. 


Facts: 


The articles under consideration in NY 895684 are the “Accuset” and “Gemini” solution 
administration sets which are used in the medical industry for infusions. Both solution 
administration sets are composed of a drip chamber, Y site, slide clamp, roller clamp, luer 
adapter and protection cap. The “Accuset” has an additional component, a cassette which 
will fit into an electronic infusion pump. The solution administration sets are assembled in 
Mexico from the above components which are made in the U.S. and other foreign countries. 

In NY 895684 the Area Director of Customs, New York Seaport, classified the “Accuset” 
solution administration set as other electro-medical instruments and appliances and parts 
and accessories, used in medical, surgical, dental or veterinary sciences under subheading 
9018.90.75, Harmonized Tariff Schedule of the United States (HTSUS), and the “Gemini” 
solution administration set as other instruments and appliances and parts and accessories 
thereof, used in medical, surgical, dental or veterinary sciences under subheading 
9018.90.80, HTSUS. 

The subheadings at issue are: 


9018 Instruments and appliances used in medical, surgical, dental or veterinary 
sciences, including scintigraphic apparatus, other electro-medical apparatus 
and sight-testing instruments; parts and accessories thereof * * * 

9018.90 Other instruments and appliances and parts and accessories thereof * * * 

9018.90.75 Other * * * Electro-medical instruments and appliances and parts and acces- 
sories thereof * * * Other * * * Other * * *. 

9018.90.80 Other * * * Other. 


Additionally, in NY 895684 the solution administration sets were held not to be eligible 
for preferential tariff treatment under the NAFTA pursuant to General Note 12(b)(iv)(B), 
HTSUS. In essence, NY 895684 stated that the foreign components (non-originating 
NAFTA components), other than the cassette, were classified as parts under subheading 
9018.90.80, HTSUS. Therefore, the non-originating components, other than the cassette, 
did not undergo the change in tariff classification required by General Note 12(t)/90.46, 
HTSUS. NY 895684 stated that the “Gemini” solution administration set did not meet the 
“originating good” rules of origin requirement in General Note 12(b)(iv)(B), HTSUS, 
because “[t]he Gemini set and the parts are provided for in a basket provision that does not 
specifically describe the goods themselves and the parts.” NY 895684 stated that the “Accu- 
set” solution administration set did not meet the “originating good” rules of origin require- 
ment in General Note 12(b)(iv)(B), HTSUS, because “* * * the set and some of the 
non-originating materials are classified in two different subheadings of the same heading.” 


Issue: 


Are the “Accuset” and “Gemini” solution administration sets eligible for preferential 
tariff treatment under the NAFTA pursuant to General Note 12(b)(iv)(B), HTSUS? 


Law and Analysis: 


Tobeeligible for tariff preferences under the NAFTA, goods must be “originating goods” 
within the rules of origin in General Note 12(b), HTSUS. In this case, there are two meth- 
ods by which goods imported into the United States may be “goods originating in the terri- 
tory ofa NAFTA party.” General Note 12(b), HTSUS, sets forth the two methodsas follows: 

(ii) they have been transformed in the territory of Canada, Mexico and/or the United 
States so that— 


(A) except as provided in subdivision (f) of this note, each of the non-originating 
materials used in the production of such goods undergoes a change in tariff classifica- 
tion described in subdivision (r), (s) and (t) of this note or the rules set forth therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivision (r), (s) 
and (t) where no change in tariff classification is required, and the goods satisfy all 
other requirements of this note; or * * * 
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(iv) they are produced entirely in the territory of Canada, Mexico and/or the United 
States but one or more of the non-originating materials falling under provisions for “parts” 
and used in the production of such goods does not undergo a change in tariff classification 
because— 


(A) the goods were imported into the territory of Canada, Mexico and/or the United 
States in unassembled or disassembled form but were classified as assembled goods 
pursuant to general rule of interpretation 2(a), or 

(B) the tariff headings for such goods provide for and specifically describe both the 
goods themselves and their parts and is not further divided into subheadings, or the 
subheadings for such goods provide for and that such goods do not fall under chapters 
61 through 63, inclusive, of the specifically describe Both the goods themselves and 
their parts, provided tariff schedule, and provided further that the regional value con- 
tent of such goods, determined in accordance with subdivision (c) of this note, is not 
less than 60 percent where the transaction value method is used, or is not less than 50 
percent where the net cost method is used, and such goods satisfy all other applicable 
provisions of this note. For purposes of this Note, the term “material” means a good 
that is used in the production of another good, and includes a part or an ingredient. 

Where non-originating materials are used, i.e., drip chamber, Y site, slide clamp, roller 
clamp, luer adapter, protection cap and cassette, we must examine whether the solution 
administration sets are “transformed in the territory of Canada, Mexico and/or the United 
States” pursuant to General Note 12(b)(ii)(A), HTSUS. As the completed solution admin- 
istration sets are classified under subheading 9018.90.75, HTSUS, and subheading 
9018.90.80, HTSUS, a transformation is evident when a change in tariff classification 
occurs that is authorized by General Note 12(t)/90.46, HTSUS. General Note 12(t)/90.46, 
HTSUS, states: 


A change to subheading 9018.90 from any other heading. 


Therefore, each non-originating material must come from a heading other than heading 
9018. 

In this case, the non-originating materials, other than the cassette, are classified as parts 
under subheading 9018.90.80, HTSUS. A change in tariff classification does not occur pur- 


suant to General Note 12(t)/90.46, HTSUS. Therefore, the solution administration sets 
manufactured from non-originating drip chamber, Y site, slide clamp, roller clamp, luer 
adapter and protection cap are not eligible for preferential tariff treatment under the 
NAFTA pursuant to General Note 12(b)(ii), HTSUS. 

An examination of General Note 12(b)(iv), HTSUS, is necessary because the non-origi- 
nating materials used in the solution administration sets do not undergo a change in tariff 
classification pursuant to General Note 12(b)(ii), HTSUS, and they are classified under a 
tariff provision for parts. We note that General Note 12(b)(iv)(A), HTSUS, is inapplicable 
because the non-originating components imported into Mexico were not imported in an 
unassembled or disassembled form and, as entered into Mexico, were not classified as 
assembled pursuant to GRI 2(a). 

Section 4(4) of the NAFTA Rules of Origin Regulations, Appendix to Part 181, Customs 
Regulations (19 CFR Appendix to Part 181), further sets forth the exceptions to the general 
requirement of a change in tariff classification in order for a good containing non-originat- 
ing materials to be eligible for the NAFTA preference. In this regard Section 4(4)(b), pro- 
vides, in pertinent part, that except for a good provided for in Chapters 61 through 63, 
HTSUS, a good will be considered to originate in the territory of a NAFTA country where: 

(i) the good is produced entirely in the territory of one or more of the NAFTA countries, 

(ii) one or more of the non-originating materials used in the production of the good do not 
undergo an applicable change in tariff classification because 


Y oa materials are provided for under the Harmonized System as parts of the 

ood, an 

, (B) the heading for the good provides for both the one and its parts and is not fur- 
ther subdivided into subheadings, or the subheading for the good provides for both the 
good and its parts, 

(iii) the non-originating materials that do not undergo a change in tariff classification in 
the circumstances described in subparagraph (ii) and the goods are not both classified as 
parts of goods under the heading or subheading referred to in subparagraph (ii)(B), 

(iv) each of the non-originating materials that is used in the production of the goods and 
is not referred to in subparagraph (iii) undergoes an applicable change in tariff classifica- 
tion or satisfies any other applicable requirement set out in Schedule I, 
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(v) the regional value content of the good, calculated in accordance with section 6 is not 
less than 60 percent where the transaction value method is used, or is not less than 50 per- 
cent where the net cost method is used, and 

(vi) the good satisfies all other applicable requirements of the Appendix, including any 
applicable, higher regional value-content requirement provided for in section 13 or Sched- 
ule I. 

“Production” is defined by General Note 12(p), as “growing, mining, harvesting, fishing, 
trapping, hunting, manufacturing, processing or assembling a good.” See a/so, Section 
2(1), NAFTA Rules of Origin Regulations. 

The solution administration sets meet the first two requirements of Section 4(4)(b), 
NAFTA Rules of Origin Regulations. Pursuant to the definition of “Production” the solu- 
tion administration sets with non-originating parts are produced entirely in the NAFTA 
territory of Mexico. Additionally, the non-originating parts, other than the cassette, do not 
undergo an applicable change in tariff classification because the subheading (subheading 
9018.90, HTS), provides for both the good (solution administration sets) and its parts (drip 
chamber, Y site, slide clamp, roller clamp, luer adapter and protection cap). 

We note that Section 2(3), NAFTA Rules of Origin Regulations state that: 


* * * 


For purposes of the Appendix: 
(c) “subheading” refers to any six-digit number, or the first six digits of any number, 
set out in the column “Heading/Subheading” in the Harmonized System; * * * 
Therefore, with respect to Section 4(4)(b) and, therefore, General Note 12(b)(iv), HTSUS, 
the term “subheading” refers to any six-digit number, or the first six digits of any number, 
set out in column “Heading/Subheading” of the Harmonized System. In this case, the rele- 
vant subheading is subheading 9018.90, HTS. 

Moreover, the solution administration sets do meet requirement (iii). The non-originat- 
ing materials, i.e., drip chamber, Y site, slide clamp, roller clamp, luer adapter and protec- 
tion cap, which do not undergo achange in tariff classification under (ii), and the good itself, 
i.e., solution administration sets., are not both classified as parts of goods under the head- 
ing or subheading referred to in (ii)(B). However, given that subheading 9018.90 provides 
for both the good, i.e., solution administration sets, and the non-originating parts, i.e., drip 
chamber, Y site, slide clamp, roller clamp, luer adapter and protection cap, the solution 
administration sets do meet this requirement. 

Therefore, ifthe solution administration sets meet the applicable value content require- 
ment in General Note 12(b)(iv)(B), HTSUS, and all other applicable requirements, they 
will qualify for the NAFTA tariff preference. 

In disqualifying the Accuset and Gemini solution administration sets from NAFTA pref- 
erential tariff treatment, NY 895684 held, in essence, that General Note 12(b)(iv)(B), 
HTSUS, is applied at the 10 digit level. This determination is incorrect. As stated above, 
General Note 12(b)(iv)(B), HTSUS, concerning “parts”, is applied at the six-digit level. See, 
Section 2(3)(c), NAFTA Rules of Origin Regulations. 


Holding: 

The solution administration sets, “Accuset” and “Gemini”, will be considered “originat- 
ing goods” pursuant to General Note 12(b)(iv)(B), HTSUS, upon meeting the applicable 
value content requirement and all other applicable requirements. 

NY 895684 is modified as directed above. In accordance with section 625, this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rul- 
ings or decisions pursuant to section 625 does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TRACKEYE 
MOTION ANALYSIS SYSTEM 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of the Trackeye motion analysis system. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 20, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submItted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 


Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of the Trackeye motion analysis system. 

In New York Ruling Letter (NY) 889158, issued on August 31, 1993, 
by the Area Director of Customs, New York Seaport, the Trackeye sys- 
tem was classified under subheading 9031.40.00, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for other opti- 
cal measuring and checking instruments and appliances. NY 889158 is 
set forth as “Attachment A” to this document. 

Customs Headquarters is of the opinion that NY 889158 erroneously 
classified the Trackeye system under subheading 9031.40.00, HTSUS. 
Customs intends to modify NY 889158 to reflect the proper classifica- 
tion of the Trackeye system, under subheading 9031.80.00, HTSUS, as 
other measuring or checking instruments and appliances. 
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Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters ruling 955750 
modifying NY 889158 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 30, 1994. 


MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division,) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, August 31, 1993. 


CLA-2-90:S:N:N3:114 889158 
Category: Classification 
Tariff No. 9031.40.0080, 
8524.90.4080 and 9801.00.1084 
Mr. ANDREW BRIDGES 
PHOTO-SONICS INC. 
820 South Mariposa St. 
Burbank, CA 91506-3196 


Re: The tariff classification of TrackEye Automated Motion Analysis System from 
Sweden. 


DEAR Mk. BRIDGEs: 

In your letter dated March 31, 1993, you requested a tariff classification ruling. You sub- 
mitted descriptive literature with your request. 

The item for which you request a classification is the TrackEye Automated Motion Anal- 
ysis System. The TrackEye system is comprised of an image work station (IWS), film scan- 
ner, and personal computer with its peripherals. Options are a video cassette recorder, 
video input hardware (a printed circuit board card for mounting into the IWS), video input 
software and system software. The TrackEye isa device used to analyze images recorded on 
film, video or live images, via a video camera, directly input into the image work station. 
These images can be of traffic flow, automotive collision tests, aircraft flight tests, biome- 
chanics and ergonomics. The image source is digitized and processed to provide measure- 
ments of position, distance, speed, angle or acceleration and deceleration. The results of 
the analysis can be viewed on the systems video monitor and can be laser printed. 

The applicable subheading for the TrackEye system, whether or not imported with 
options, with the exception of the software, will be 9031.40.0080, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other optical measuring and 
checking instruments. the rate of duty will be 10 percent ad valorem. 

The applicable subheading for the software will be 8524.90.4080, HTS, which provides 
for records, tapes and other recorded media for sound or other similarly recorded phenom- 
ena, other, other. The rate of duty will be 9.7 cents per square meter or recording surface. 

With respect to the U.S.-manufactured personal computer and peripherals, allowance 
may be made under 9801.00.1084, HTS, which provides for products of the United States 
when returned after having been exported, without having been advanced in value or 
improved in condition by any process of manufacture or other means while abroad. Entitle- 
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ment to this provision will be confirmed upon documentary compliance of section 10.1, 
Customs Regulations (19 C.FR. 10.1). 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 955750 RFA 
Category: Classification 
Tariff No. 9031.80.00, 8471.91.00, 
8471.92.32-8471.92.36, 
8521.10.60 and 8525.30.90 
Mk. JOHN N. POLITIS, Esq. 
POLITIS, POLLACK & DORAM 
3255 Wilshire Blvd. 
Suite 1688 
Los Angeles, CA 90010 


Re: Trackeye automated motion analysis system; functional unit; image work station 
(IWS); film scanner; personal computer (PC); high resolution monitor; video cassette 
recorder (VCR); laser printer; optical appliances and instruments; subsidiary pur- 
pose; functional units; Additional U.S. Note 3 to Chapter 90; HQs 088941, 953116 and 
955230; NY 889158, modified. 


DEAR Mk. POLITIs: 

This is in response to your letter dated January 18, 1994, requesting reconsideration of 
NY 889158, dated August 31, 1993, concerning the tariff classification of the Trackeye 
Automated Motion Analysis System under the Harmonized Tariff Schedule of the United 
States (HTSUS). In preparing our ruling, we considered arguments made in our meeting 
on July 6, 1994, as well as your supplementa! submission made on October 14, 1994. 


Facts: 

The Trackeye Automated Motion Analysis System (Trackeye system), is a completely 
automated system designed to permit analysis of motion variables such as position, veloc- 
ity, acceleration, angle and angular velocity. It consists of the following components: an 
image work station (IWS); a high resolution linear array film scanner; a personal computer 
(PC) with a VGA monitor to display system status data; a 768 by 512 pixel, high resolution 
monitor; a video cassette recorder (VCR); and a dedicated 300-dot per inch (300 DPI) laser 
printer. 

TheIWS, a metal air conditioned cabinet, is preprogrammed to manipulate data and ana- 
lyze targets. It contains all the control and analysis software and hardware in addition to 4 
specially configured magnetic video discs, giving the [WS a capacity of just over 4 Giga 
Bytes. The film scanner uses a charged-coupled device (CCD) high resolution linear array 
which has the capacity to scan up to 1,000 feet of standard 16mm and 35mm film, color or 
black and white (though TrackEye digitizes only in black and white). The personal com- 
puter, which contains a 486 processor with an 80 NB hard disc and 4 MB internal memory, 
forms the main interface and allows the operator to access all parts of the TrackEye system 
via a mouse and menu selections. The high resolution monitor displays the menu options 
and all animated and graphical data. 
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Issue: 


What is the classification of the TrackEye Automated Motion Analysis System compo- 
nents when entered together or separately under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

The Trackeye system consists of an IWS, a linear array film scanner, a PC with a VGA 
monitor, a high resolution monitor, a VCR, and a laser printer. Note 3 to Chapter 90, 
HTSUS, states that: “[t]he provisions of note 4 to section XVI apply to this chapter.” Note 4 
to section XVI provides as follows: 


Where a machine (including a combination of machines) consists of individual compo- 
nents* * * intended tocontribute together to a clearly defined function covered by one 
of the headings in chapter 84 or chapter 85, then the whole falls to be classified in the 
heading appropriate to that function. 


The Trackeye system meets the definition of a functional unit because it consists of indi- 
vidual components intended to contribute together to a clearly defined function of analyz- 
ing motion variables such as position, velocity, acceleration, angle and angular velocity. 

In NY 889158, dated August 31, 1993, the Area Director of Customs, New York Seaport, 
classified the Trackeye system as other optical measuring and checking instruments under 
subheading 9031.40.00, HTSUS. To classify merchandise as an “optical appliance” or an 
“optical instrument”, it must meet the requirements of Additional U.S. Note 3 to chapter 
90, HTSUS, which states as follows: 


For the purposes of this chapter, the terms “optical appliances” and “optical instru- 
ments” refer only to those appliances and instruments which incorporate one or more 
optical elements, but do not include any appliances or instruments in which the incor- 
porated optical element or elements are solely for viewing a scale or for some other 
subsidiary purpose. 


You agree that the complete system is provided for under heading 9031, HTSUS. How- 
ever, you claim that any optics which are contained within the system are subsidiary and 
that the merchandise is classifiable under subheading 9031.80.00, HTSUS, as other mea- 
suring and checking instruments. 

Atariffterm that is not defined in the HTSUS or in the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes (ENs), which constitute the Customs Coopera- 
tion Council’s official interpretation of the HTSUS, is construed in accordance with its 
common and commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 69 CCPA 
89, 673 F.2d 380 (1982). Common and commercial meaning may be determined by consult- 
ing dictionaries, lexicons, scientific authorities and other reliable sources. C.J. Tower & 
Sons v. United States, 69 CCPA 128, 673 F2d 1268 (1982). 

In HQ 088941, dated January 16, 1992, Customs, citing Webster’s II New Riverside Uni- 
versity Dictionary (1984), p. 1155, defined “subsidiary” as “[s]erving to supplement or 
assist * * * [secondary in importance: subordinate.” Customs further stated that the 
“(t]he meaning of ‘subsidiary’ has nothing to do with the amount of time optics are used in 
the overall use of a device, but it relates more to the type of task which the optics perform 
when being used in the operation of the device.” See also HQ 955230, dated July 12, 1994. 

The issue to be determined is whether the optics in the Trackeye system are subsidiary 
to the actual function of measuring or checking being performed by the merchandise. The 
merchandise measures and analyzes motion variables from images which are downloaded 
from a VCR or film scanner. The optics contained within the Trackeye system are in the 
film scanner. Because the optics are not involved in the measuring or checking function, we 
find that it is subsidiary to the function of the Trackeye system. Therefore, the Trackeye 
system is not classifiable as other optical measuring or checking instruments in subhead- 
ing 9031.40.00, HTSUS. It is provided for under subheading 9031.80.00, HTSUS, as other 
measuring and checking instruments. Based upon the above analysis, NY 889158 should 
be modified. 

You also requested that Customs determine the classification of the merchandise of the 
components if they are entered separately. You claim that the IWS is classifiable under 
heading 8471, HTSUS, as an automatic data processing (ADP) machine. In order to be clas- 





U.S. CUSTOMS SERVICE 15 


sified as an ADP machine, merchandise must meet the criteria in Legal Note 5 to Chapter 
84, HTSUS, which provides as follows: 


(A) For purposes of heading 8471, the expression “automatic data processing 
machines” means: 

(a) Digital machines, capable of (1) storing the processing program or programs 

and at least the data immediately necessary for execution of the program; 

(2) being freely programmed in accordance with the requirements of the user; 

(3) performing arithmetical computations specified by the user; and, (4) execut- 

ing, without human intervention, a processing program which requires them to 
modify their execution, by logical decision during the processing run * * *. 
* * * * * * ok 


Heading 8471 does not cover machines incorporating or working in conjunction with 
an automatic data processing machine and performing a specific function. Such 
machines are classified in the headings appropriate to their respective functions or, 
failing that, in residual headings. 

The IWS does not meet the definition ofan ADP machine because it is a dedicated proces- 
sor which cannot be freely programmed to accept other programs. It works with a PC to 
perform the specific function of measuring or analyzing motion variables such as position, 
velocity, acceleration, angle and angular velocity. Based upon Legal Note 5 to Chapter 84, 
HTSUS, the IWS which is a dedicated processor, should be classified in the heading 
appropriate to its respective function of measuring. Therefore, the IWS is classifiable 
under subheading 9031.90.60, as parts of other measuring or checking instruments. The 
general, column one rate of duty is 4.9 percent ad valorem. 

The personal computer is classifiable under subheading 8471.91.00, HTSUS, which pro- 
vides for: “[a]Jutomatic data processing machines and units thereof; * * *: [o]ther: [d]igital 
processing units, whether or not entered with the rest of asystem * * *.” The general, col- 
umn one rate of duty is 3.9 percent ad valorem. 

The high resolution monitor is classifiable under either subheading 8471.92.32, HTSUS, 
or under subheading 8471.92.34, HTSUS, which provides for display units, depending on 
whether or not it contains a color cathode-ray tube. 

The laser printer is classifiable under subheading 8471.92.36, HTSUS, which provides 
for: “[a]utomatic data processing machines and units thereof; * * *: [o]ther: [i]nput or out- 
put units * * *: [o]ther: [p]rinter units: [a]ssembled units incorporating at least the media 
transport, control and print mechanisms: Laser: [clapable of producing more than 
20 pages per minute * * *.” The general, column one rate of duty is 3.7 percent ad valorem. 

Customs has previously classified CCD scanners, like the film scanner under subheading 
8525.30.90, HTSUS, which provides for other television cameras. The general, column one 
rate of duty is 4.2 percent ad valorem. See HQ 953116, dated October 6, 1993. 

The VCR is classifiable under subheading 8521.10.60, HTSUS, which provides for: 
“[v]ideo recording or reproducing apparatus, whether or not incorporating a video tuner: 
[m]Jagnetic tape-type: [clolor, cartridge or cassette type: [o]ther * * *.” The general, col- 
umn one rate of duty is 3.9 percent ad valorem. 


Holding: 

The Trackeye system is classifiable under subheading 9031.80.00, HTSUS, which pro- 
vides for: “[m]easuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther instruments, appliances and machines 
* * * ” The general, column one rate of duty is 4.9 percent ad valorem. 

Components of the Trackeye system entered separately are classified in their respective 
headings as listed above. 


Effect on Other Rulings: 
NY 889158, dated August 31, 1993, is modified. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF “BICART 
COLUMN” CARTRIDGES FOR KIDNEY DIALYSIS MACHINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of “Bicart Column” cartridges for kidney dialysis machines. 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 20, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Met- 
als and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of “BiCart Column” cartridges for kidney dialysis machines under the 
Harmonized Tariff Schedule of the United States (HTSUS). 

Classification of merchandise under the HTSUS is in accordance 
with the General Rules of Interpretation (GRI’s). GRI 1 provides that 
classification is determined according to the terms of the headings and 
any relative section or chapter notes. 

In Headquarters Ruling Letter (HQ) 557669, issued on March 3, 
1994, “BiCart Column” cartridges, which are for use solely with kidney 
dialysis machines, were held to be classifiable as parts of medical instru- 
ments under subheading 9018.90.75, HTSUS, which provides for: 
“[{iJnstruments and appliances used in medical, surgical, dental or vet- 
erinary sciences, * * * parts and accessories thereof: [o]ther instru- 
ments and appliances and parts and accessories thereof: [ol]ther: 
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[e]lectro-medical instruments and appliances and parts and accessories 
thereof: [o]ther: [o]ther.” Because the cartridges were held to be parts, it 
was held that they were not eligible for duty-free treatment under sub- 
heading 9817.00.96, HTSUS, which provides for: “[a]rticles specially 
designed or adapted for the use or benefit of the blind or other physically 
or mentally handicapped persons: [o]ther.” 

It is now Customs position that the “BiCart Column” cartridges, 
which are comprised of specially shaped containers of sodium bicarbon- 
ate, are not parts of medical instruments, but are specifically classifi- 
able under subheading 2836.30.00, HTSUS, which provides for: 
“[s]odium hydrogencarbonate (Sodium bicarbonate).” 

GRI 5(b), HTSUS, states that “[s]ubject to the provisions of rule 5(a) 
above, packing materials and packing containers entered with the 
goods therein shall be classified with the goods if they are of a kind nor- 
mally used for packing such goods. However, this provision does not 
apply when such packing materials or packing containers are clearly 
suitable for repetitive use. 

The cartridges themselves are merely containers for the conveyance 
and storage of the sodium bicarbonate, even if they are specially shaped 
in order to be incorporated in a dialysis machine. Goods are almost 
always transported in some form of container or package. However, 
even if that package is specially shaped, it does not alter the classifica- 
tion of the good pursuant to GRI 1. Therefore, the “BiCart Column” 
cartridges are classifiable under subheading 2836.30.00, HTSUS. 

The merchandise is not classifiable under subheading 9018.90.75, 
HTSUS, as parts, because with or without the cartridges, the dialysis 
machine is a complete machine unto itself. It will operate completely 
without the presence of the cartridges. Because they are easier to use 
than the traditional methods of adding sodium bicarbonate, they con- 
tribute to the effectiveness of the dialysis machine and improve its 
operation. 

Customs intends to revoke HQ 557669 to reflect the proper classifica- 
tion of the “BiCart Column” cartridges under subheading 2836.30.00, 
HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. HQ 557669 is set forth in Attachment A to 
this document, and proposed HQ 957022, revoking HQ 557669, is set 
forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: January 5, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 51, DECEMBER 21, 1994 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, March 3, 1994. 


CLA-2 CO:R:C:S 557669 WAS 
Category: Classification 
Tariff No. 9817.00.96 and 9018.90.7070 
Ms. CINDY BELL 
COBE LABORATORIES, INC. 
1185 Oak Street 
Lakewood, CO 80215-4407 


Re: Eligibility for duty-free treatment under subheading 9817.00.96, HTSUS, of Bicart 
cartridges from Sweden; parts. 


DEAR MS. BELL: 

This is in reference to your letter dated October 27, 1993, concerning the eligibility for 
duty-free treatment under subheading 9817.00.96, Harmonized Tariff Schedule of the 
United States (HTSUS), of Bicart cartridges from Sweden. 

Facts: 

You state that the Bicart cartridge is an integral component of a dialysis machine. The 
machine’s sole function is the treatment of chronic renal disease through kidney dialysis in 
order to relieve the discomfort caused by the disease and allow persons afflicted by the dis- 
ease to lead more normal lives. The cartridge consists of a plastic cartridge filled with 650 
grams of sodium bicarbonate powder (USP and Eur Ph. Grade). The powder mixes with 
sterile solution during the dialysis process to facilitate the removal of impurities from the 
blood. You have enclosed literature on the Bicart cartridge for our review. 


Issue: 


Whether the bicart cartridge is eligible for duty-free treatment under subheading 
9817.00.96, HTSUS, when entered into the U.S. 


Law and Analysis: 

Annex E of the Nairobi Protocol to the Agreement on the Importation of Educational, 
Scientific, and Cultural Materials Act of 1982, established duty-free treatment for certain 
articles for the handicapped. The primary focus for this agreement was to facilitate the 
international distribution of articles for the educational, scientific, or cultural advance- 
ment of the handicapped. Presidential Proclamation 5978 and Section 1121 of the Omni- 
bus Trade and Competitiveness Act of 1988, provided for the implementation of the 
Nairobi Protocol (Annex E) (“Nairobi Protocol”) under subheading 9817.00.92, 
9817.00.94, and 9817.00.96, HTSUS. These tariff provisions specifically state that 
“{a]rticles specially designed or adapted for the use or benefit of the blind or other physi- 
cally or mentally handicapped persons” are eligible for duty-free treatment. 

The proper classification of the bicart cartridges is in subheading 9018.90.7070, HTSUS, 
which provides for “[i]nstruments and appliances used in medical, surgical, dental or vet- 
erinary sciences, * * * Other instruments and appliances and parts and accessories 
thereof: Other: Electro-medical instruments and appliances and parts and accessories 
thereof: Other: Parts and accessories of dialysis instruments and apparatus.” 

U.S. Note 4(a), subchapter XVII, Chapter 98, HTSUS, states that, “the term ‘blind or 
other physically or mentally handicapped persons’ includes any person suffering from a 
permanent or chronic physical or mental impairment which substantially limits one or 
more major life activities, such as caring for one’s self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, learning, or working.” Clearly, individuals who suffer 
from kidney failure are physically handicapped as defined by this tariff provision. 

Customs has previously ruled that the subheadings which encompass the Nairobi Proto- 
col apply to “articles” and not “parts” of articles. See Headquarters Ruling Letters (HRLs) 
087559 dated October 9, 1990, and 086303 dated February 13, 1990. The conclusions 
reached in these rulings were simply a restatement of the well-established principle of Cus- 
toms law, reiterated by the courts, “that a tariff provision which does not specifically pro- 
vide for parts does not include parts.” Westminster Corr. v. United States, 432 F Supp. 1055, 
1058 (1977), Glass Products, Inc. v. United States, 641 F. Supp. 813, 815 (CIT 1986), 
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Murphy & Co. v. United States, 13 Ct. Cust. App. 256, T.D. 41201 (1925). As the Court in 
Westminster further elaborated, “Congress, in enacting legislation, would have provided 
for parts in [a] provision had it so intended.” 

Whether particular merchandise is considered a “part” for tariff purposes has been the 
subject of judicial examination. The traditional rule in this regard is “that a ‘part’ of an 
article is something necessary to the completion of that article. It is an integral part with- 
out which the article to which it is joined could not function as such article.” United States 
v. Willoughby Camera Stores, Inc., 21 CCPA 332, T.D. 56851 (1933), cert. denied, 292 U.S. 
640, 54S.Ct. 773, 78 L.Ed. 1492 (1933). However, since a determination regarding whether 
an item constitutes a “part” is highly fact specific, the courts have modified this standard 
over the years. 

The courts have held that “the mere fact that two articles are designed to be used 
together is not alone sufficient to establish that either is a part of the other, or of their com- 
bined entity.” Westfield Manufacturing Company v. United States, 191 F Supp. 578 (1961). 
In addition, the Courts have stated that “[m]Jany * * * objects, despite the fact that their 
usefulness is only in conjunction with other articles, retain a separateness of identity anda 
functional self-sufficiency which preclude their classification as parts. Furthermore, if an 
article possesses the characteristics of a completely finished and self-contained object 
* * * ” it will not be considered a “part.” Schick X-Ray Co. v. United States, 271 F Supp. 305 
(1967). Similarly, Customs has held that a “part” must be identifiable by shape or other 
characteristics as an article solely or principally used as a “part.” See HRL 086835 dated 
April 17, 1990. 

We are of the opinion that the bicart cartridges in their condition as imported are parts 
and, therefore, are ineligible for duty-free treatment under subheading 9817.00.96, 
HTSUS. The cartridges are classified in a subheading which provides for parts of dialysis 
machines. Moreover, the bicart cartridge is an integral component of the dialysis machine, 
without which the machine could not function. The literature describing the operation of 
the bicart cartridge states that “[w]hen attached to the holder, the bicart becomes inte- 
grated with the continuous fluid flow-path.” When attached to the dialysis machine, water 
from the fluid monitor passes through the bicart cartridge, thus producing a saturated 
bicarbonate solution, which during the dialysis process facilitates the removal of impuri- 
ties from the blood. There is no separateness of identity between the cartridge and the dial- 
ysis machine; the cartridge cannot function without being integrated into the machine. 

You claim that you are entitled to duty-free treatment under 9817.00.96, HTSUS, based 
on the recent case Travenol Laboratories, Inc. v. United States, Slip Op. 93-15 dated Febru- 
ary 24, 1993 (27.Cust. Bull. 1). In Travenol, the plaintiff imported medical devices used in 
dialysis treatments of individuals with End-stage renal Disease. The plaintiff claimed that 
the merchandise was entitled to duty-free entry under the Nairobi Protocol as “articles 
specially designed or adapted for the use and benefit of the blind or other physically or men- 
tally handicapped persons.” Customs argued that the medical devices were “therapeutic” 
articles which are specifically excluded from receiving duty-free treatment under the Nai- 
robi Protocol. 

In rendering its decision, the court in Travenol followed the reasoning in Richards Medi- 
cal Company v. United States, 13 CIT 519, 720 F Supp. 998 (19890, aff'd, 910 F2d 828 (Fed. 
Cir. 1990), and found that although there was evidence to support the finding that kidney 
dialysis is life-sustaining, that process was not “curative”, which is the standard the courts 
have chosen to equate with the tariff meaning of “therapeutic.” Therefore, the court held 
that the imported articles were entitled to duty-free treatment. In Travenol, unlike the 
instant case, the entire electric dialysis machine was being imported into the U.S. There- 
fore, the court did not address the question of whether a “part” of a dialysis machine, if 
imported separately, would qualify for duty-free treatment under the Nairobi Protocol. 
Therefore, we do not believe that the Travenol case stands for the proposition that “parts” 
of dialysis machines are entitled to the same duty-free treatment under this provision as 
the entire dialysis machine. 


Holding: 

The proper classification of the bicart cartridges is in subheading 9018.90.7070, HTSUS, 
which provides for “[i]nstruments and appliances used in medical, surgical, dental or vet- 
erinary sciences, * * * Other instruments and appliances and parts and accessories 
thereof: Other: Electro-medical instruments and appliances and parts and accessories 
thereof: Other: Parts and accessories of dialysis instruments and apparatus,” dutiable at a 
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rate of 4.2 percent ad valorem. As the bicart cartridges constitute parts of dialysis 
machines, they are not eligible for duty-free treatment under subheading 9817.00.96, 
HTSUS. 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 957022 DWS 
Category: Classification 
Tariff No. 2836.30.00 
Ms. LYNN S. BAKER 
KATTEN MUCHIN & ZAVIS 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


Re: Reconsideration of HQ 557669; “BiCart Column” Cartridges; Sodium Bicarbonate; 
Dialysis Machines; GRI 5(b); HQs 082357; Kores Manufacturing Inc. v. US.; 
9018.90.75. 


DEAR MS. BAKER: 

This is in response to your letters of May 10 and October 31, 1994, on behalf of Cobe Lab- 
oratories Inc., requesting reconsideration of HQ 557669, dated March 3, 1994, concerning 
the classification of “BiCart Column” cartridges under the Harmonized Tariff Schedule of 
the United States (HTSUS). 


Facts: 


The merchandise consists of “BiCart Column” cartridges, designed for use solely with 
dialysis machines. The cartridges are comprised of a specially shaped polypropylene car- 
tridge containing 650 grams of sodium bicarbonate powder. They are imported in packages 
of ten units and are designed for one time use only. When attached toa special holder affixed 
tothe kidney dialysis machine, the cartridge allows “on line” production of the liquid bicar- 
bonate concentrate required for dialysis. 

Healthy human kidneys produce bicarbonate, which neutralizes the large quantities of 
acid produced in the body by cell metabolism. Because persons with renal disease (kidney 
failure), who require dialysis, are unable to naturally produce bicarbonate, the chemical 
must be provided through dialysis treatment. The dialysis solution is made up of an electro- 
lyte solution which approximates the concentrate of normal plasma. Most often, the solu- 
tion produced by the dialysis machine contains five chemical compounds: sodium chloride, 
sodium bicarbonate, calcium chloride, potassium chloride, and magnesium chloride. Due 
to the tendency of the bicarbonate and the remaining chemicals to react over time and form 
magnesium carbonate or limestone, which clogs the dialysis machine, two separate con- 
centrates are used: sodium bicarbonate and acid concentrate. A dual proportioning system 
contained in the dialysis machine itself continuously mixes the two concentrates as needed 
during the dialysis procedure to produce a constant supply of free flowing dialysis solution. 

Traditionally, bicarbonate concentrate was sold to hospitals in two forms, dry powder or 
liquid concentrate. With dry powder, the hosvital is required to mix it with water to produce 
the concentrate. Liquid concentrate is heavy and difficult to store. Delivery of bicarbonate 
concentrate from the powder directly to the dialysis machine helps eliminate the problems 
associated with these other two forms. This process is achieved by the use of the “BiCart 
Column” cartridges. Each cartridge snaps into a special holder attached to the dialysis 
machine. When the cartridge is placed in the special holder, water is drawn from the dialy- 
sis machine through the cartridge to produce a saturated sodium bicarbonate solution. The 
dialysis machine, through its dual proportioning system, then mixes the solution with 
water and the acid concentrate to produce the dialysis solution. 
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The subheadings under consideration are as follows: 


9018.90.75: [i]nstruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, * * *; parts and accessories thereof: [o]ther instruments 
and appliances and parts and accessories thereof: [o]ther: [e]lectro-med- 
ical instruments and appliances and parts and accessories thereof: 
[o]ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 4.2 

percent ad valorem. 


2836.30.00: [s]odium hydrogencarbonate (Sodium bicarbonate). 
Goods classifiable under this provision receive duty-free treatment. 


Issue: 


Whether the “BiCart Column” cartridges are classifiable under subheading 9018.90.75, 
HTSUS, as parts of medical instruments, or under subheading 2836.30.00, HTSUS, as 
sodium bicarbonate. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

In HQ 557669, we held that the sodium bicarbonate cartridges were classifiable under 
subheading 9018.90.75, HTSUS, as parts of medical instruments. 

Sodium bicarbonate is specifically classifiable under subheading 2836.30.00, HTSUS. 

GRI 5(b) states that: 


[s]ubject to the provisions of rule 5(a) above, packing materials and packing containers 
entered with the goods therein shall be classified with the goods if they are of a kind 
normally used for packing such goods. However, this provision does not apply when 
such packing materials or packing containers are clearly suitable for repetitive use. 


The cartridges themselves are merely containers for the conveyance and storage of the 
sodium bicarbonate, even if they are specially shaped in order to be incorporated in a dialy- 
sis machine. Goods are almost always transported in some form of container or package. 
However, even if that package is specially shaped, it does not alter the classification of the 
good pursuant to GRI 1. 

As we stated in HQ 082357, dated November 29, 1989 [a Tariff Schedules of the United 
States (TSUS) ruling concerning the classification of toner cartridges]: 


[rJather than a part, the cartridge supplies fuel for the copier, a fuel which is as expend- 
able as any other fuel. As mentioned in T.D. 35151, a completed rifle does not contem- 
plate the cartridges used. So, too, the concept of a photocopier would not necessarily 
include the toners. The toner enables the machine to produce a printed image on paper, 
but asthe copier is acomplete machine without the paper, it isjust as complete without 
the toner. 

The toner cartridge represents a minuscule, if not infinitesimal, portion of the cost of 
the copier. The cartridge is nothing more than a container for fuel which must be 
constantly replenished. 


The “BiCart Column” cartridges are not classifiable under subheading 9018.90.75, 
HTSUS, as parts of medical instruments. Whether an article is a part of another article 
depends on the nature of the so-called “part” and its usefulness, function and purpose in 
relation to the article in which it is designed to serve. Kores Manufacturing Inc. v. US., 3 
CIT 178, 179 (1982), aff'd appeal No. 82-83 (C.A.F-C. 1983). 

Counsel has stated that the Cartridges are not essential to the operation of the dialysis 
machine. In fact, the sodium bicarbonate can be added through other, more traditional 
methods. However, the process is much easier through the use of the cartridges. Similar to 
the toner cartridge in HQ 082357, the “BiCart Column” cartridges are nothing more than 
containers of a chemical which must be constantly replenished. The dialysis machine is a 
complete machine and operates as such with or without the presence of a “BiCart Column” 
cartridge. 

Therefore, in accordance with GRIs 1 and 5(b), the “BiCart Column” cartridges are clas- 
sifiable under subheading 2836.30.00, HTSUS. 
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Holding: 

The “BiCart Column” cartridges are classifiable under subheading 2836.30.00, HTSUS, 
as sodium bicarbonate. 
Effect on Other Rulings: 


HQ 557669 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PARTIAL REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A “DIRTY 
BAG” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of partial revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs is partially revoking a ruling pertaining to the tariff 
classification of a “dirty bag.” Notice of the proposed revocation was 
published on October 26, 1994, in the CUSTOMS BULLETIN, Volume 28, 
Number 43. 


EFFECTIVE DATE: Merchandise entered or withdrawn form ware- 
house for consumption on or after February 21, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, Office of Regulations and Rulings, (202) 
482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 26, 1994, Customs published a notice in the Customs 
BULLETIN, Volume 28, Number 43, proposing to partially revoke New 
York Ruling Letter (NYRL) 870762, issued February 6, 1992, wherein 
an article identified as a “dirty bag” was classified in subheading 
3926.90.9090, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for “[o]ther articles of plastics and 
articles of other materials of headings 3901 to 3914: [o]ther: [o]ther: 
[o]ther.” No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is partially revoking 870762, dated February 6, 1992, 
to reflect the proper classification of the merchandise in subheading 
4202.92.4500, HTSUSA, which provides for “[t]runks, suitcases * * *; 
traveling bags, toiletry bags, knapsacks and backpacks, handbags * * * 
and similar containers, * * * of sheeting of plastics: [o]ther: [w]ith outer 
surface of sheeting of plastic or of textile materials: [t]ravel, sports and 
similar bags: [o]ther.” Headquarters Ruling Letter (HRL) 957U46. par- 
tially revoking NYRL 870762, is set forth in the Attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 29, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, November 29, 1994. 
CLA-2 CO:R:C:T 957046 ch 
Category: Classification 
Tariff No. 4202.92.4500 
MR. JOHN M. PETERSON 
NEVILLE, PETERSON & WILLIAMS 
80 Broad Street, Suite 3400 
New York, NY 10004 


Re: Reconsideration and partial revocation of New York Ruling Letter 870762; classifica- 
tion of a dirty diaper bag; Headquarters Ruling Letter 955660. 


DEAR MR. PETERSON: 

In New York Ruling Letter (NYRL) 870762, dated February 6, 1992, an article described 
as a “dirty bag” was classified under subheading 3926.90.9090, Harmonized Tariff Sched- 
ule of the United States (HTSUS), anda diaper changing bag was classified under subhead- 
ing 4202.92.4500, HTSUS. We have had occasion to review NYRL 870762 and find that the 
classification of the “dirty bag” under subheading 3926.90.9090, HTSUS, was in error. 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of a proposed partial revocation of NYRL 870262 was published October 26, 1994, in 
the CUSTOMS BULLETIN, Volume 28, Number 43. 


Facts: 
In NYRL 870762, the “dirty bag” was described as follows: 


The product is a clear PVC pocket, measuring approximately 7 inches by 10 inches, 
with no gusset. There is a zippered opening 11% inches from the top. Two snap tabs, 
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each approximately 3% inches long, were sewn to the inside of the bag. You indicate in 
your letter that in the condition as imported, these snap tabs will be attached to the 
outer left and right top corners. The pocket is intended to be snapped inside a diaper 
changing bag and used as a container for soiled articles to keep them separate from 
clean articles inside the bag. The snaps enable the pouch to be removed from the bag 
and wiped clean. 
The dirty bag was imported both individually and as part ofa larger diaper changing bag. In 
NYRL 870762, we classified the dirty bag, when imported separately, in subheading 
3926.90.9090, HTSUS, which provides for “[o]ther articles of plastics and articles of other 
materials of headings 3901 to 3914: [o]ther: [o]ther: [o]ther.” 


Issue: 
What is the proper tariff classification of the dirty bag? 


Law and Analysis: 

In NYRL 892433, a “diaper bag” was classified in subheading 4202.92.4500, HTSUS, 
which provides for “[t]runks, suitcases * * *; traveling bags, toiletry bags, knapsacks and 
backpacks, handbags * * * and similar containers, * * * of sheeting of plastics: [o]ther: 
[w]ith outer surface of sheeting of plastic or of textile materials: [t]ravel, sports and similar 
bags: [o]ther.” The “diaper bag” is substantially similar to the “dirty bag” described in 
NYRL870762. Subsequently, you directed our attention to the disparity in tariff treatment 
accorded to the two articles. In Headquarters Ruling Letter (HRL) 955660, dated Septem- 
ber 27, 1994, we affirmed NYRL 870762 and concluded that the diaper bag was akin to 
travel, sports and similar bags of heading 4202, HTSUS. 

As the articles at issue in both NYRL 870762 and NYRL 892433 are substantially similar 
in design and purpose, we conclude that the classification of the dirty bag in heading 3926, 
HTSUS, was in error. Therefore, in accordance with the analysis set forth in HRL 955660, 
we are partially revoking NYRL 870762 to reflect its proper classification in subheading 
4202.92.4500, HTSUS. 

Holding: 

The dirty bag is classifiable in subheading 4202.92.4500, HTSUS. The applicable rate of 
duty is 20 percent ad valorem. 

NYRL 870762 is hereby partially revoked. In accordance with section 625, this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decision pursuant to section 625 does not constitute a change of practice of posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF PROTECTIVE 
GEAR FOR USE IN THE SPORT OF IN-LINE SKATING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to modify a ruling pertaining to 
the tariff classification of protective gear used in the sport of in-line 
skating which is known as wrist guards. 
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DATE: Comments must be received on or before January 20, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of protective gear used in the sport of in-line skating 
which is known as wrist guards. 

District Ruling Letter (DD) 898364, issued June 20, 1994, by the Dis- 
trict Director, Portland, ME, held that protective wrist guards used in 
the sport of in-line skating were classified under subheading 
6216.00.4600, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). A copy of the above ruling is set forth in Attachment A 
to this document. 

Customs Headquarters is of the opinion that DD 898364 is incorrect 
insofar as the wrist guards discussed therein only cover the wrist and 
palm areas of the hands. Those wrist guards lack fingers and thumbs 
which are essential for the articles to be considered gloves. 

We propose to modify DD 898364 as to protective wrist guards used in 
the sport of in-line skating. We propose to classify the protective wrist 
guards, whether separately imported or imported in a set with certain 
other protective gear for in-line skating, in subheading 9506.70.2090, 
HTSUSA. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying DD 898364 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 5, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Portland, ME, June 20, 1994. 


CLA-2-95:P:CO:D13 898364 
Category: Classification 
Tariff Nos. 9506.70.2090 and 6216.00.4600 
Mr. GORDAN C. ANDERSON 
MEYER CUSTOMS BROKERS 
8100 Mitchell Road, Suite 200 
Eden Prairie, MN 55344 


Re: Thetariffclassification of various rollerblade protective gear from China or Thailand. 


DEAR MR. ANDERSON: 

In a letter dated May 19, 1994, you requested a tariff classification ruling on behalf of 
your client, Rollerblade. 

Submitted with your request were various pieces of protective gear designed to protect 
the skater from impact injury while in-line skating. Sample #1, are elbow pads. The elbow 
pads are comprised of a molded plastic shell protector attached to a slip-on stretchable 
sleeve. The sleeve is said to be constructed of manmade fibers and contains EVA foam pad- 
ding. Straps with velcro fasteners are at the top and bottom of the sleeve to hold the elbow 
pad in place. 

Sample #2, are knee pads. These knee padsare similar in construction to the elbow pads, 
ie: plastic protector attached to a elastic sleeve, foam padding and straps to secure them in 
place. The knee pads are larger than the elbow pads. 

Sample #3 are wrist guards. These wrist guards are constructed primarily of a knitted 
manmade material with artificial leather stitched on areas of stress. There are left hand 
and right hand wrist guards. Each guard has a thumb hole and when worn, the guard 
extends into and covers part of the palm. There are three velcro straps used to hold the 
guard in place. The wrist guard also has two, high impact, plastic splint inserts. One insert 
fits into in the palm area and a portion of the insert extends outside the guard so that if 
wearer should fall and put their hand out to stop the fall this plastic insert would hit the 
pavement rather than the palm. The other plastic insert is located in the back panel. This 
insert provides strength to, and supports the wrist so that it will not collapse and break if 
one does fall. 

Your letter indicates that this protective gear may be imported individually or in sets 
containing two or possibly all three items, and they are all exclusively designed and mar- 
keted to be used by the in-line skater. 

The applicable subheading for the elbow pads and knee pads will be 9506.70.2090, Har- 
monized Tariff Schedule of the United States (HTSUSA), which provides for “Articles and 
equipment for general physical exercise, gymnastics, athletics, other sports * * *: ice 
Skates and roller skates, including skating boots with skates attached; parts and accesso- 
ries thereof: other”. The rate of duty will be Free. 

The applicable subheading for the wrist guard will be 6216.00.4600, HTSUSA, which 
provides for “Gloves, Mittens, and Mitts: Other: of man-made fibers: other gloves, mittens 
and mitts, all the foregoing specially designed for use in sports, including ski and snowmo- 
bile gloves, mittens and mitts”. The rate of duty will be 5.5 percent ad valorem. 

This ruling is issued under the provisions of section 177 of the Customs Regulations 
(19 C.FR.177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

EMERY W. INGALLS, 
District Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 957120 ALS 
Category: Classification 
Tariff No. 9506.70.2090 
Mr. GORDON C. ANDERSON 
MEYER CUSTOMS BROKERS 
8100 Mitchell Rd., Suite 200 
Eden Prairie, MN 55344 


Re: Modification of District Ruling Letter (DD) 898364, dated June 20, 1994, regarding 
protective wrist guards designed for use i:: the sport of in-line skating. 


DEAR MR. ANDERSON: 

In DD 898364 you were advised that protective wrist guards for use in the sport of in-line 
skating were classifiable in subheading 6216.00.4600, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). We noted that the ruling was premised on the classifi- 
cation of such items as gloves. 


Facts: 

The articles under consideration, which are referred to as a wrist guards, are fabricated 
from a combination of knit and mesh man-made fibers which provide the base of the 
guards, synthetic leather stitched on the stress areas, velcro® fastener straps, and molded 
plastic inserts on the backs and fronts. The articles do not have sheathes and fourchettes 
which cover the fingers. They have thumb holes and only cover the wrists and upper part of 
the hands. 


Issue: 


What is the classification of the subject articles imported for use in the sport of in-line 
skating? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 
notes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

DD 898364 held that the subject wrist guards were classifiable in subheading 
6216.00.4600, HTSUSA, the provision for “Gloves, Mittens, and Mitts: Other: of man- 
made fibers: other gloves, mitten and mitts, all the foregoing specially designed for use in 
sports, including ski and snowmobile gloves, mittens and mitts.” That ruling held that 
other protective gear used in the sport of in-line skating, i.e. elbow and knee pads, were 
classifiable in subheading 9506.70.2090, HTSUSA. That subheading provides for “Articles 
and equipment for general physical exercise, gymnastics, athletics, other sports * * *: Ice 
skates and roller skates, including skating boots with skates attached; parts and accesso- 
ries thereof: other.” 

We note that the wrist guards covered by that ruling did not have fingers or thumbs. 
They had a thumb hole and the remainder thereof merely covered the upper part of the 
hands. We do not believe that these items, without sheaths and fourchettes to cover the 
fingers and thumbs, are gloves. These articles are not, therefore, excluded from classifica- 
tion in Chapter 95, HTSUSA, by legal note 1 to that Chapter. Accordingly, these wrist 
guards, which perform a protective function similar in nature to the other protective gear 
covered by DD 898364, should be classified in the same subheading as those items. 


Holding: 

Wrist guards, for use as protective gear in the sport of in-line skating, which have neither 
fingers nor thumbs but only cover the wrists and palms of the hands, are classifiable in sub- 
heading 9506.70.2090, HTSUSA, whether separately imported or imported in a set with 
other protective gear for use in in-line skating. Merchandise so classifiable is subject to a 
free general rate of duty. 
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DD 898364 is affirmed as to the elbow and knee pads covered thereby. It is modified as to 
the wrist guards covered therein. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-181) 


NSK Ltp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND FEDERAL-MOGUL CORP, AND TORRINGTON CO., DEFENDANT- 
INTERVENOR 


Court No. 93-08-00469 


(Dated November 28, 1994) 


ORDER 


TSOUCALAS, Judge: In light of the decision (September 30, 1994) and 
mandate (October 21, 1994) of the United States Court of Appeals for 
the Federal Circuit, Appeal Nos. 93-1525, 93-1534, and of the mandate 
(November 4, 1994) of the United States Court of Appeals for the Fed- 
eral Circuit, Appeal No. 94-1111, remanding this case with instruc- 
tions, it is hereby 

ORDERED that this case is remanded to the Department of Commerce, 
International Trade Administration (“Commerce”), to recalculate the 
final dumping margin at issue after deducting direct selling expenses 
incurred on U.S. sales from the exporter’s sales price, rather than 
adding those expenses to foreign market value; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 


(Slip Op. 94-182) 


NSK Lrp. AND NSK Corp, PLAINTIFFS uv. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 92-03-00158 


(Dated November 28, 1994) 


ORDER 


TSOUCALAS, Judge: In light of the decision (September 30, 1994) and 
mandate (October 21, 1994) of the United States Court of Appeals for 
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the Federal Circuit, Appeal Nos. 93-1525, 93-1534, and of the mandate 
(November 4, 1994) of the United States Court of Appeals for the Fed- 
eral Circuit, Appeal No. 94-1281, remanding this case with instruc- 
tions, it is hereby 

ORDERED that this case is remanded to the Department of Commerce, 
International Trade Administration (“Commerce”), to recalculate the 
final dumping margin at issue after deducting direct selling expenses 
incurred on U.S. sales from the exporter’s sales price, rather than 
adding those expenses to foreign market value; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 


(Slip Op. 94-183) 
UNITED STATES, PLAINTIFF v. HANOVER INSURANCE CO., DEFENDANT 
Court No. 92-11-00733 


(Dated November 30, 1994) 


JUDGMENT ORDER 


DiCar.o, Chief Judge: This action having been submitted for deci- 
sion, and upon due deliberation, it hereby 

ORDERED that the defendant’s motion for civil contempt is DENIED; 
and it is further 

ORDERED that the United States Customs Service is enjoined from any 
and all present and future actions to impose administrative sanctions as 
a means to collect the unpaid antidumping duties which this Court held 
to be time-barred in United States v. The Hanover Ins. Co., Slip Op. 
93-127 (July 9, 1993). The administrative sanctions covered by this 
order include: (1) issuance of instructions directing all District Direc- 
tors and Regional Directors not to accept any merchandise covered 
under bonds written by Hanover; and (2) referring the matter to the 
Treasury Department to remove Hanover from the list of approved 
sureties; and it is further 

ORDERED that the United States Customs Service shall, within 45 days 
of the date of this Order, return to the defendant the sum of $42,274.00, 
which represents an offer-in-compromise made by the defendant and 
subsequently rejected by the Customs Service. 
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(Slip Op. 94-184) 


UCF AMERICA INC. AND UNIVERSAL AUTOMOTIVE Co., LTD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 92-01-00049 


Plaintiffs challenge certain aspects of the Department of Commerce, International 
Trade Administration’s (“Commerce”) affirmative determination in Final Results of 
Antidumping Duty Administrative Review: Tapered Roller Bearings and Parts Thereof 
From the People’s Republic of China (“Final Results”), 56 Fed. Reg. 67,590 (1991). Plain- 
tiffs claim that in this third administrative review, Commerce: (1) unlawfully reviewed 
companies not properly within the scope of this review; (2) incorrectly applied and calcu- 
lated the “all others” rate; (3) made an arithmetic error in calculating freight costs for 
Jilin Machinery Import and Export Corporation (“Jilin”); and (4) erred in using a Cost, 
Insurance and Freight/Free on Board ratio to increase Indian raw material (steel) costs. 
This matter is before the Court on plaintiffs’ motion for judgment on the administrative 
record pursuant to Rule 56.1 of the Rules of this Court. 

Heid: Plaintiffs’ motion is granted in part and this case is remanded to Commerce: to 
reinstate the “all others” cash deposit rate to unreviewed companies which was applicable 
prior to these Final Results for entries which have not become subject to assessment pur- 
suant to a subsequent administrative review; and, to eliminate the arithmetic error with 
regard to Jilin’s foreign inland freight costs. Plaintiffs’ motion is denied in all other 
respects. 

[Plaintiffs’ motion granted in part and denied in part; case remanded to Commerce.) 


(Dated December 5, 1994) 


Venable, Baetjer Howard & Civiletti (John M. Gurley and Lindsay B. Meyer) for 
plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Patricia L. Petty); of coun- 
sel: Edward Reisman and Mary P Michel, Attorney-Advisors, Office of the Chief Counsel 
for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, Charles A. St. Charles and 
James R. Cannon, Jr.) for defendant-intervenor, The Timken Company. 


OPINION 


TSOUCALAS, Judge: Plaintiffs, UCF America Inc. and Universal Auto- 
motive Co., Ltd., challenge the affirmative determination of the United 
States Department of Commerce, International Trade Administration 
(“Commerce”), in Final Results of Antidumping Duty Administrative 
Review: Tapered Roller Bearings and Parts Thereof From the People’s 
Republic of China (“Final Results”), 56 Fed. Reg. 67,590 (1991). This 
action comes before the Court on plaintiffs’ motion for judgment on the 
administrative record pursuant to Rule 56.1 of the Rules of this Court. 


BACKGROUND 


On August 25, 1986, The Timken Company (“Timken”), a US. 
domestic producer of tapered roller bearings and parts (“TRBs”), peti- 
tioned Commerce for an investigation alleging that TRBs from the 
People’s Republic of China (the “PRC”) were being, or were likely to be, 
sold in the United States at less than fair value (“LTFV”). In response, 
Commerce initiated an antidumping investigation of China National 
Machinery & Equipment Import and Export Corporation (“CMEC”), an 
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exporter of TRBs from the PRC, and of Premier Bearing & Equipment, 
Ltd. (“Premier”), a Hong Kong-based trading company that exports 
PRC-produced TRBs to the United States. Tapered Roller Bearings, 
Rollers and Parts Thereof, Finished or Unfinished, From the People’s 
Republic of China; Initiation of Antidumping Duty Investigation, 
51 Fed. Reg. 33,283 (1986). CMEC and Premier accounted for all sales of 
TRBs from the PRC. Tapered Roller Bearings and Parts Thereof, Fin- 
ished or Unfinished, From the People’s Republic of China; Preliminary 
Determination of Sales at Less than Fair Value (“LTFV Investigation 
Preliminary Results”), 52 Fed. Reg. 3,833 (1987). 

On May 27, 1987, Commerce issued its final affirmative determina- 
tion of sales at LTFV and confirmed its preliminary finding that the 
PRC is a state-control led-economy country. Commerce found no dump- 
ing margin for CMEC, but established a margin for Premier and set an 
“all others” rate of 0.97% for all other TRB exporters not specifically 
reviewed. Tapered Roller Bearings From the People’s Republic of China; 
Final Determination of Sales at Less Than Fair Value (“LT FV Investiga- 
tion Final Results”), 52 Fed. Reg. 19,748 (1987). On June 15, 1987, Com- 
merce published an antidumping duty order covering the unfairly 
traded merchandise. Antidumping Duty Order; Tapered Roller Bear- 
ings and Parts Thereof, Finished or Unfinished, From the People’s 
Republic of China (the “Order”), 52 Fed. Reg. 22,667 (1987) (“the 
Order”). 

On October 18, 1988, the United States Court of International Trade 
remanded certain aspects of the LTFV Investigation Final Results to 
Commerce for redetermination. Timken Co. v. United States, 12 CIT 
955, 699 F. Supp. 300 (1988). Commerce’s remand determination 
amended the LTFV Investigation Final Results, establishing a margin 
for CMEC. 

Subsequently, the CAFC upheld CMEC’s margin and on February 26, 
1990, Commerce published an amended antidumping duty order cover- 
ing Premier, CMEC, and establishing an “all others” rate of 2.96%. 
Tapered Roller Bearings From the People’s Republic of China; Amend- 
ment to Final Determination of Sales at Less Than Fair Value and Anti- 
dumping Duty Order in Accordance with Decision Upon Remand, 55 
Fed. Reg. 6,669 (1990). 


1 The first administrative review of the Order encompassed only Premier. Initiation of Antidumping Duty Adminis- 
trative Reviews, 53 Fed. Reg. 28,423 (1988). 

On July 25, 1989, Commerce initiated a second administrative review, intending to review Premier, CMEC, and the 
following nine Chinese factories from which CMEC purchased TRBs: Harbin Bearing Factory (“Harbin”), Luoyang 
Bearing Factory (“Luoyang”), Yantai Bearing Factory (“Yantai”), Xiang Yang Bearing Factory (“Xiang Yang”), Guiy- 
ang Bearing Factory (“Guiyang1,), Northwest Bearing Plant (“Northwest”), Hai Lin Bearing Factory (“Hai Lin”), Hai- 
hong Bearing Factory (“Haihong”), and Yishan Bearing Factory (“Yishan”). Initiation of Antidumping and Counter- 
vailing Duty Administrative Reviews, 54 Fed. Reg. 30,915 (1989). Commerce retracted this decision however because it 
lacked authority to conduct an administrative review as the antidumping duty order had not been issued on CMEC 
because its margin was on appeal to the Court of Appeals for the Federal Circuit (“CAFC”). In a related move, Com- 
merce retracted with regard to the nine factories from which CMEC purchased TRBs. Tapered Roller Bearings From 
the People’s Republic of China; Rescission of Initiation of Administrative Review (“Recision of Initiation of the Second 
Administrative Review”), 54 Fed. Reg. 41,480 (1989). 

Commerce's preliminary results for the first and second administrative reviews excluded CMEC because the dump- 
ing order for CMEC was not published until February 26, 1990. Preliminary Results of Antidumping Duty Administra- 
tive Reviews: Tapered Roller Bearings and Parts Thereof From the People’s Republic of China, 55 Fed. Reg. 41,735 
(1990). 
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On June 29, 1990, Timken requested that Commerce conduct an 
annual administrative review of the antidumping duty order on TRBs 
from the PRC with respect to CMEC, Premier, Shanghai General Bear- 
ing Co., Ltd. (“Shanghai General”), Shanghai Roller Bearing Factory 
(“Shanghai Roller”), Harbin, Luoyang, Yantai, Xiang Yang, Guiyang, 
Northwest, Hai Lin, Haihong, and Yishan. PR. Document No. 3 at 
29-30.° 

On July 26, 1990, Commerce initiated this third administrative 
review, naming only Premier and CMEC. Initiation of Antidumping 
Duty Administrative Reviews (“Notice of Initiation”), 55 Fed. Reg. 
30,490 (1990). 

On October 4, 1991, Commerce preliminarily established company- 
specific dumping margins for Premier, CMEC, Guizhou Machinery 
Import and Export Corporation (“Guizhou”), Henan Machinery and 
Equipment Import and Export Corporation (“Henan”), Jilin Machinery 
Import and Export Corporation (“Jilin”), Liaoning Machinery and 
Equipment Import and Export Corporation (“Liaoning”), Luoyang and 
Shanghai General, and set an “all others” rate. Preliminary Results of 
Antidumping Duty Administrative Review: Tapered Roller Bearings 
and Parts Thereof From the People’s Republic of China (“Preliminary 
Results”), 56 Fed. Reg. 50,309 (1991). 

This review covered the period June 1, 1989 through May 31, 1990 for 
Premier and Shanghai General and from May 12, 1989 to May 31, 1990 
for all other companies. Commerce issued its final determination on 
December 31, 1991, establishing company-specific margins for all of the 
above named companies and assigning an “all others” rate of 8.83% ad 
valorem, a rate equal to the margin found for Jilin. Final Results, 56 
Fed. Reg. 67,590. 

Against this background, plaintiffs now move pursuant to Rule 56.1 
of the Rules of this Court for judgment on the administrative record 
alleging that Commerce: (1) unlawfully reviewed companies not prop- 
erly within the scope of this review; (2) incorrectly applied and calcu- 
lated the “all others” rate; (3) made an arithmetic error in calculating 
freight costs for Jilin; and (4) erred in using a CIF/FOB (Cost, Insurance 
and Freight/Free on Board) ratio to increase Indian raw material (steel) 
costs. Plaintiffs allege that, with respect to the above-enumerated 
errors, Commerce’s Final Results are unsupported by substantial evi- 
dence on the record and are not otherwise in accordance with law. Mem- 
orandum of Points and Authorities in Support of Plaintiffs’ Motion for 
Judgment on the Agency Record (“Plaintiffs’ Brief”) at 3-50. 


DISCUSSION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 


2 Citations to documents contained in the public record of this administrative review are designated “PR.”. Cita- 
tions to documents contained in the confidential record are designated 
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This Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. The Scope of Reviewable Companies: 
In the Preliminary Results, Commerce stated: 


During the original investigation of TRBs from the PRC, CMEC 
was the umbrella organization through which all companies in the 
PRC exported TRBs to the United States. As such, in reviewing 
CMEC, we included all PRC companies that exported TRBs to the 
United States. Given that the Department’s current practice is to 
consider all China companies as one unless evidence to the contrary 
can be provided, by initiating this review for CMEC and Premier, 
the Department meant to include all exports of TRBs from the PRC. 
In addition to CMEC and Premier, this review includes Guizhou 
Machinery Import and Export Corporation (Guizhou), Henan 
Machinery and Equipment Import and Export Corporation 
(Henan), Jilin Machinery Import and Export Corporation (Jilin), 
Liaoning Machinery and Equipment Import and Export Corpora- 
tion (Liaoning), Luoyang Bearing Factory (Luoyang), and Shang- 
hai General Bearing Co., Ltd. (Shanghai General). 
Preliminary Results, 56 Fed. Reg. 50,309. 

Plaintiffs assert that Commerce has unlawfully reviewed companies 
which were not properly within the scope of this administrative review. 
Specifically, plaintiffs contend that Commerce should have restricted 
this review to only Premier and CMEC, as only these two companies 
were named in Commerce’s Notice of Initiation. Plaintiffs’ Brief at 
12-13. In support of this assertion, plaintiffs argue that 19 U.S.C. 
§ 1675(a) (1988) and 19 C.FR. § 353.22(a) (1991) authorize administra- 
tive reviews only of specified individual producers or resellers covered 
by an antidumping duty order. Jd. at 11-12. 

Alternatively, plaintiffs assert that this review should have encom- 
passed only CMEC, Premier, Shanghai General, Shanghai Roller, Har- 
bin, Luoyang, Yantai, Xiang Yang, Guiyang, Northwest, Hai Lin, 
Haihong and Yishan, as Timken named only these companies in its 
request for an administrative review. Jd. at 7-11. Plaintiffs argue that 
19 U.S.C. § 1675 (a) requires that a request for review specify the compa- 
nies sought to be reviewed. For support, plaintiffs rely on Floral Trade 
Council v. United States, 888 F.2d 1366, 1368-69 (Fed. Cir. 1989). Id. at 
17-18. 
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Commerce refutes plaintiffs’ assertions, pointing out that its review 
of the contested companies was consistent with its policy of regarding all 
exporters of a non-market economy (“NME”) country as a single entity 
unless the exporters demonstrate their independence so as to warrant 
company-specific margins. Defendant’s Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment Upon Agency Record (“Defendant’s 
Brief”) at 12-13. Commerce maintains that its Preliminary Results cla- 
rified the scope of reviewable companies and effectively amended the 
Notice of Initiation. Defendant’s Brief at 12. Alternatively, Commerce 
asserts that, even if CMEC was not the umbrella organization for all 
direct exports of TRBs, 19 C.F-R. § 353.22(c) (1991) explicitly permits it 
to self-initiate a review of any firm. Jd. at 14. 

Plaintiffs concede that 19 C.FR. § 353.22(c) permits reviews on Com- 
merce’s own initiative when appropriate. However, they assert that this 
regulation is inconsistent with the statutory edict of 19 U.S.C. 
§ 1675(a)(1) (1988). Plaintiffs’ Brief at 20-25. 

Commerce denies that any conflict exists between 19 C.FR. 
§ 353.22(c) and 19 U.S.C. § 1675(a) and argues that neither the language 
of § 1675(a) nor the legislative history of the 1984 statutory amend- 
ments to this provision prohibits Commerce from conducting reviews 
on its own initiative. Defendant’s Brief at 13-17. 

Plaintiffs argue that, assuming arguendo, that self-initiated reviews 
are lawful, a self-initiated review of unspecified companies was inap- 
propriate in this case. Essentially, plaintiffs first argue that Timken’s 
sophistication with the review procedure and its familiarity with Chi- 
nese exporters qualified it to ably name any PRC TRB exporters it 
wished reviewed. Second, plaintiffs argue that the legislative history of 
the 1984 amendments to 19 U.S.C. § 1675(a) indicates that Congress 
made the statutory transition to reviews upon request in order to ease 
the burden on Commerce. See H.R. Rep. No. 98-1156, 98th Cong., 2d 
Sess. 181 (1984), reprinted in 1984 U.S.C.C.A.N. 4910, 5298. Plaintiffs’ 
Brief at 20-26. 

Subsequent to adverse final determinations by Commerce and by the 
International Trade Commission, Commerce issues an antidumping 
duty order to assess antidumping duties on the merchandise which was 
the subject of the determinations. 19 U.S.C. § 1673d(c)(2) (1988). See 
also 19 C.ER. § 353.21 (1991). Administrative reviews of the order may 
be requested annually thereafter pursuant to 19 U.S.C. § 1675(a) which 
provides in relevant part: 


At least once during each 12-month period beginning on the anni- 
versary of the date of publication of a countervailing duty order 
under this subtitle or under section 1303 of this title, an antidump- 
ing duty order under this subtitle or a finding under the Antidump- 
ing Act, 1921, or a notice of the suspension of an investigation, the 
administering authority, if a request for such a review has been 
received and after publication of notice of such review in the Federal 
Register, shall— 
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(B) review, and determine * * * the amount of any antidump- 
ing duty * * *. 
19 U.S.C. § 1675(a)(1) (emphasis added). Hence, contrary to plaintiffs’ 
assertion, the statute does not restrict review requests with regard to 
form. “[T]he burdens on the requester are those caused by the mechan- 
ics of triggering the review that is actually desired. In practical terms, 
these burdens should be minimal.” Floral Trade Council v. United 
States, 17 CIT : , Slip Op. 93-244 at 3 (Dec. 22, 1993). 
Title 19, United States Code, Section 1675(a) is implemented by 
19 C.FR. § 353.22(a)(1), which provides: 


Each year during the anniversary month of the publication of an 
order * * * an interested party * * * may request in writing that the 
Secretary conduct an administrative review of specified individual 
producers or resellers covered by an order 


* * x 


(Emphasis added). This regulation requires that requests specify the 
individual exporters for whom review is sought. Floral Trade Council, 
888 F.2d at 1369. In discussing 19 U.S.C. § 1675(a)(1) and 19 C.FR. 
§ 353.53a(a)(1) (1988), a predecessor of 19 C.ER. § 353.22(a)(1) (1991), 
in the context of the 1984 statutory transition to reviews upon request, 
the court in Floral Trade gave weight to Congress’ intent to ease the 
burden on Commerce. Floral Trade Council, 888 F.2d at 1369. There isa 
burden on the party making the request for an administrative review to 
submit a clear, understandable, and comprehensive timely request. Flo- 
ral Trade Council v. United States, 13 CIT 142, 144, 707 F. Supp. 1348, 
1344-45 (1989). The name gathering task is not so burdensome upon 
requester that it creates a conflict with the statute. Floral Trade Coun- 
cil, 17 CIT at__, Slip Op. 93-244 at 4. 

There is no question, in the case at bar, that Timken complied with 
19 C.ER. § 353.22 (a) and with the spirit of 19 U.S.C. § 1675(a) in enu- 
merating specific companies for review. The question arises whether 
Commerce properly reviewed companies that were not explicitly named 
in Commerce’s Notice of Initiation. 

As an initial matter, the Court must state that the statute imposes no 
burden on Commerce with regard to the form of Commerce’s response 
to requests for annual reviews, other than the requirement that Com- 
merce publish a notice in the Federal Register announcing that a review 
will be undertaken. See 19 U.S.C. § 1675(a)(1). In the case at bar, Com- 
merce published a Notice of Initiation naming CMEC and Premier. 
Moreover, although this review encompassed companies not specified in 
Timken’s request or in the Notice of Initiation, Commerce’s Final 
Results found that “there were no imports reported in this review for 
which Timken did not request a review of either the producer or the 
exporter. Final Results, 56 Fed. Reg. at 67,596 (emphasis added). Addi- 
tionally, the contested companies subsequently received questionnaires 
prior to the Preliminary Results. Preliminary Results, 56 Fed. Reg. at 
50,309. Thereafter, Commerce clarified the scope of review in the Pre- 
liminary Results with respect to direct exports. Id. Hence, the contested 
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companies had adequate notice that they would be included in this 
administrative review. 

Further, the Court cannot say, that in reviewing companies not 
expressly enumerated in the review request, Commerce increased its 
burden so immeasurably as to amount to a disregard for the relief 
afforded it by Congress. The administrative record contains a scant 
number of inquiries that Commerce made to Chinese officials in an 
attempt to ascertain the players in the TRB direct exports industry, as 
well as to clarify their interrelationship. PR. Document No. 26 at 306; 
PR. Document No. 27 at 308; PR. Document No. 71 at 691-92. The 
review itself encompasses a mere six direct exporters of TRBs in addi- 
tion to CMEC. It is also noteworthy that the 1984 statutory amend- 
ments to 19 U.S.C. § 1675 (a) were intended to eliminate reviews in 
which interest was lacking. See H.R. Rep. No. 725, 98th Cong., 2d Sess. 
22-23 (1984), reprinted in 1984 U.S.C.C.A.N. 4910, 5149. In the instant 
case, interest in a comprehensive review of PRC TRB exports to the 
United States never waned. 

Commerce’s regulation relating to annual reviews is requester ori- 
ented and, likewise, imposes no burden on Commerce. See 19 C.FR. 
§ 353.22(a)(1). 

Furthermore, it was Commerce’s view from the outset that CMEC, 
through direct exports, and Premier, through exports of PRC origin, 
accounted for all sales of TRBs from the PRC. LTFV Investigation Pre- 
liminary Results, 52 Fed. Reg. at 3,833-34. Commerce’s belief that 
CMEC played a major role in direct exports was demonstrated in Com- 
merce’s retraction of its decision to conduct a second review of nine fac- 
tories. At that time, Commerce stated, “CMEC is by Chinese law the sole 
Chinese exporter of the merchandise produced by these factories.” 
Rescission of Initiation of the Second Administrative Review, 54 Fed. 
Reg. at 41,480. In addition, Commerce had determined early in the 
investigatory process that the PRC is a state-controlled-economy coun- 
try. LTFV Investigation Preliminary Results, 52 Fed. Reg. at 3,833. 
Therefore, against this backdrop, even if the Chinese economy had expe- 
rienced some decentralization since the original investigation, it was 
not unreasonable for Commerce to name only CMEC and Premier in its 
Notice of Initiation. 

Moreover, Commerce’s policy with regard to Nonmarket Economy 
(“NME”) systems is to regard companies as a single entity unless they 
demonstrate independence from the umbrella company, thereby war- 
ranting company-specific margins. In the case at bar, the contested com- 
panies all received questionnaires prior to issuance of the Preliminary 
Results. These companies, therefore, were afforded an opportunity to 
defend their interests. In fact, they received company-specific margins, 
apparently because they provided Commerce with substantial evidence 
affirmatively demonstrating an “absence of central government con- 
trol, both in law and in fact, with respect to exports.” Final Determina- 
tions of Sales at Less Than Fair Value: Sparklers From the People’s 
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Republic of China, 56 Fed. Reg. 20,588, 20,589 (1991). See also Tianjin 
Machinery Import & Export Corp. v. United States, 16 CIT 931, 935, 806 
F. Supp. 1008, 1013-14 (1992). Consequently, these companies suffered 
no prejudice by their inclusion in this review. Cf Sigma Corp. v. United 
States,17 CIT __, 841 F. Supp. 1255 (1993); Sigma Corp. v. United 
States,17CIT _, 841 F Supp 1275 (1993). 

For the foregoing reasons, the Court finds that Commerce’s inclusion 
of the contested companies in this review is supported by substantial 
evidence and is in accordance with law. 


2. “All Others” Rate: 

In this administrative review, for all companies not specifically 
reviewed Commerce determined an “all others” rate of 8.83% ad valo- 
rem, arate equal to the dumping margin found for Jilin. Final Results, 
56 Fed. Reg. at 67,597. Commerce explained the “all others” rate 
application, stating: 

[W]e have determined that company-specific dumping margins are 
warranted for the eight companies listed * * *. For any other export- 
ers, with entries during the review period, we have assigned an “all 
others” rate equal to the highest rate for any company in this admin- 
istrative review. This rate will also be the deposit rate for all compa- 
nies who have not received an individual rate in any administrative 
review or the less than fair value investigation, and are not related 
to any firms with individual-rates. 


Id. (emphasis added). 


For assessment purposes, all shippers not individually reviewed in 
this case will be assessed duties equal to the highest rate for any non- 
BIA [best information available] reviewed firm, which is the “all 
others” rate. 


Id. at 67,596 (emphasis added). 


[T]he “all others” rate applies to all shippers not receiving individ- 
ual rates in this review, regardless of when they began exporting. 


Id. at 67,596-97. 

Plaintiffs assert that Commerce’s application of the “all others” rate 
established in this administrative review is not in accordance with 
19 C.FR. § 353.22(e) (1991). Plaintiffs’ Brief at 29. Plaintiffs argue that 
all imports from companies not specifically reviewed should be liqui- 
dated at either 0.97% or 2.96%, the “all others” rate prevalent during 
the period of review. Id. 

Plaintiffs point out that the “all others” rate is prospective in nature 
and, in reviews, this rate should serve as a basis for setting the cash 
deposit rate. Jd. at 30. Plaintiffs maintain that, where the “all others” 
rate is used to “assess” entries as well as for setting the cash deposit rate, 
Commerce should calculate the “all others” rate based upon the 
weighted-average margin of all reviewed companies or based upon any 
other non-punitive method. Plaintiffs cite to the analysis in Certain 
Fresh Cut Flowers From Colombia; Final Results of Antidumping Duty 
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Administrative Review and Revocation in Part of the Antidumping 
Order, 56 Fed. Reg. 50,554 (1991), in support of a weighted-average 
methodology. Plaintiffs’ Brief at 30-34. Plaintiffs contend that Com- 
merce should have used the weighted-average methodology also to 
establish the rate for cash deposits of estimated duties for future entries 
of unreviewed companies. Id. at 45. 

Furthermore, plaintiffs argue that, for purposes of assessing entries 
not specifically reviewed, Commerce’s use of Jilin’s 8.83% margin as the 
“all others” rate is particularly inappropriate because Jilin’s margin: 
(1) is unrepresentative of the margins established in this review, 
(2) resulted from one sale of a bearing model not exported by any other 
Chinese exporters during the period of review, and (3) was based on mis- 
reported factors of production data, the erroneous nature of which was 
never amended in the record. Id. at 32-40. 

Plaintiffs suggest that if Jilin’s single transaction were excluded from 
the “all others” rate calculation, Jilin’s rate would be 0.00%. Plaintiffs 
claim that a 0.00% rate would be consistent with the other margins 
established in this review as all of the margins here fall below 1.05%. Id. 
at 34-37. Further, plaintiffs suggest that if Jilin’s anomalous transac- 
tion were eliminated, a weighted-average calculation of all reviewed 
sales would render a rate of less than 1%, a percentage more reflective of 
the true antidumping margin. /d. at 37. Plaintiffs contend that there is 
no basis for assuming that Jilin’s rate represents the pricing practices of 
the remaining PRC exporters of TRBs. Jd. at 31. 

In addition, plaintiffs argue that, in using the highest non-BIA rate to 
establish the “all others” rate for purposes of assessment of duties for 
unnamed companies, Commerce has departed from its previous admin- 
istrative practice without providing adequate notice. Id. at 40-43. 

Commerce maintains that the antidumping statute, its legislative his- 
tory, and Commerce’s regulations are silent regarding the methodology 
to be used in calculating the “all others” rate and, therefore, the meth- 
odology to be employed in establishing this rate is at Commerce’s discre- 
tion. Defendant’s Brief at 18. 

Commerce argues that its new determination of the “all others” rate 
methodology was an interpretive rule which is not subject to the notice 
and comment provisions of the Administrative Procedure Act. See 
5 U.S.C. § 553 (1988). Id. at 25. However, Commerce points out that it 
gave adequate notice of its new practice with regard to the calculation 
and assignment of the “all others” rate prior to the Preliminary Results 
in Notice of Final Results of Antidumping Duty Administrative Review: 
Certain Fresh Cut Flowers From Mexico, 56 Fed. Reg. 29,621 (1991), as 
well as in the Preliminary Results. Defendant’s Brief at 18-19. 

The Court resolved this issue in Federal-Mogul Corp. v. United States, 
17CIT__, 822 F. Supp. 782, 784-88 (1993), and adheres to that deci- 
sion based on the rationale stated therein. See also Federal-Mogul Corp. 
uv. United States, 18 CIT ___, Slip Op. 94-136 (August 26, 1994). For 
unreviewed companies, the cash deposit rate established in the LTFV 
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investigation becomes the assessment rate, which in turn becomes the 
rate for cash deposits of estimated duties for future entries for that com- 
pany. Federal-Mogul Corp.,17 CIT at ___, 822 F. Supp at 788. 
Accordingly, the Court finds that Commerce’s assignment of the new 
“all others” rate established in this administrative review as the new 
cash deposit and assessment rates for unreviewed companies who had 
previously received the “all others” rate during the LTFV investigation 
is not in accordance with law. This case is remanded to Commerce to 
allow it to reinstate to unreviewed companies the “all others” cash 
deposit rate which was applied to unreviewed companies prior to these 
Final Results, provided that their entries have not become subject to 
assessment pursuant to a subsequent administrative review. 


3. Jilin’s Foreign Inland Freight Costs: 

In its final determination, Commerce made a deduction for foreign 
inland freight for Jilin. Plaintiffs claim that, in calculating Jilin’s for- 
eign inland freight costs, Commerce erroneously employed a figure of 
0.3107 instead of 0.03107 per kilogram of bearing. PR. Document No. 
159 at 1910. Plaintiffs’ Brief at 45-48. Plaintiffs maintain that this min- 
isterial error caused Commerce to overstate Jilin’s freight costs. They 
request that the Court remand this issue to Commerce for correction of 
this error. Id. 

Commerce concedes that it overstated Jilin’s foreign inland freight 
costs due to an arithmetic error. It requests a remand to allow it to cor- 


rect this ministerial error. Defendant’s Brief at 31. 

As this error is evident from the record at bar and is undisputed, the 
Court remands this issue to Commerce for elimination of the arithmetic 
error with regard to Jilin’s foreign inland freight costs. 


4. CIF/FOB Ratio to Increase Indian Raw Material Costs: 

Consistent with its determination that the PRC is an NME country, 
Commerce used a cost-of-production methodology to determine the for- 
eign market value of TRBs produced in the PRC. See 19 U.S.C. 
§ 1677b(c)(1) (1988). Commerce valued the factors of production for 
TRBs from the PRC by using the factors of production in a market econ- 
omy country that it determined is of comparable economic development 
to the PRC and which produces comparable merchandise. 19 U.S.C. 
§ 1677b(c). Commerce chose India as the most comparable surrogate. 
To value the different factors reported by the reviewed PRC companies 
in the cost of production, Commerce used publicly available information 
relating to India. In valuing the factors of production for TRBs, Com- 
merce calculated the cost of steel used to make TRBs by using, as surro- 
gate value, exports of steel from the European Community (“EC”) to 
India. Final Results, 56 Fed. Reg. at 67,593. EC export statistics are 
based on FOB values rather than CIF values, therefore, Commerce con- 
verted the FOB price of the steel into a CIF price using a CIF/FOB con- 
version factor obtained from the International Monetary Fund’s (IMF) 
International Financing Statistics for 1990. Final Results, 56 Fed. Reg. 
at 67,591. 
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Commerce argues that a CIF price reflects more closely what Indian 
producers actually paid for steel in the surrogate country. Defendant’s 
Brief at 28-29. 

Plaintiffs dispute Commerce’s decision to include ocean freight costs 
in the calculation of steel costs claiming that Chinese TRB manufactur- 
ers, as a rule, do not import steel, purchasing it instead in the Chinese 
market. Plaintiffs’ Brief at 48-49. Plaintiffs argue that the “purpose of 
NME surrogate calculations is to ‘mirror’ the experience of the NME 
exporter.” Jd. at 49. In addition, plaintiffs dispute Commerce’s use of the 
IMF conversion ratio, arguing that its application increased Indian 
import prices by almost 12% although, generally, freight costs do not 
exceed 3% of the total unit price. Jd. Plaintiffs claim that the U.S. import 
statistics’ CIF/FOB ratio for steel bars of the type used by Chinese bear- 
ing manufacturers is only 1.029 and its application would have 
increased raw materials costs by only 2.9%. Plaintiffs contend that Com- 
merce should have used the 1.029 ratio as BIA. Id. at 49-50. 

The law prescribes special rules for determining foreign market value 
(“FMV”) where Commerce has determined that the economy of a coun- 
try from which the investigated merchandise is exported is state-con- 
trolled. Upon such a determination, Commerce “shall determine the 
foreign market value of the merchandise on the basis of the value of the 
factors of production utilized in producing the merchandise.” 19 U.S.C. 
§ 1677b(c)(1). 

Title 19, United States Code, Section 1677b(c)(2) (1988) provides in 
relevant part: 


If the administering authority finds that the available informa- 
tion is inadequate for purposes of determining the foreign market 
value of merchandise under paragraph (1), the administering 
authority shall determine the foreign market value on the basis of 
the price at which merchandise that is— 


(B) produced in one or more market economy countries that 
are at a level of economic development comparable to that of 
the nonmarket economy country, 


is sold in other countries * * *. 


In this case, Commerce chose India as the most comparable surrogate 
based on its per capita gross national product, its growth rate in per cap- 
ita gross national product, and its national distribution of labor. Final 
Results, 56 Fed. Reg. at 67,591. Commerce’s choice of India as a surro- 
gate country was clearly in accordance with law. See Tianjin Machinery, 
16 CIT at 938, 806 F Supp. at 1016. Moreover, Commerce has discretion 
in interpreting the antidumping statute. See Chevron v. U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). There- 
fore, Commerce’s use of surrogate country production values in this 
case was reasonable. Further, as Commerce used India as the surrogate 
country, its inclusion of freight costs incurred in Indian production, 
adjusted by the IMF ratio, is proper. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 51, DECEMBER 21, 1994 


Accordingly, the Court affirms Commerce’s Final Results with 
respect to the use of a CIF/FOB ratio to increase Indian raw material 
costs. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to reinstate the “all others” cash deposit rate applicable 
prior to these Final Results for entries of unreviewed companies which 
have not become subject to assessment pursuant to a subsequent 
administrative review and to eliminate the arithmetic error with regard 
to Jilin’s foreign inland freight costs. 

Commerce’s determination is affirmed in all other respects. Remand 
results are due within ninety (90) days of the date this opinion is 
entered. Any comments or responses by the parties to the remand 
results are due within thirty (30) days thereafter. Rebuttal comments 
are due within fifteen (15) days of the date responses or comments are 
due. 
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